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BEFORE THE MEMBER, MOTOR ACCIDENT CLAIMS 

TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI 

                         MAC Case No.6 (Death) /2016 

 

Parties:-  

Smt. Anju Borah                                  - claimant. 

       -V E R S U S - 

1.The New India Assurance  Co. Ltd.    

2.Md. Azaharul Hussain 

3. Md. Salimuddin Ahmed                        - Opp. Parties. 

 

Present:   Sri A. Bhattacharyya, AJS, 

       Presiding Officer/ Member, 

               MACT, Nalbari. 

Appearance:- 

For the claimant         :  Ld. Advocate Sri R. Das. 

For the Opp. No.1       :  Ld. Advocate Sri C. Malakar. 

Date of Argument        : 03.07.18. 

Date of Judgment        : 13.07.18. 

 

       ( J U  D  G  M  E  N  T ) 

      This is an application filed U/S 166 and 140 of the Motor Vehicles Act’ 1988 by the 

claimant who is the wife of the deceased, Late Khireswar Borah who expired in a motor 

vehicular accident which occurred on 17.10.2015 at about 3:00 p.m at  Bandardewa 

Center in front of UCO Bank ATM under Bihpuria Police Station. 

 

  Brief facts  of the case is that on 17.10.2015 at about 3:00 p.m, while the husband 

of claimant, Late Khireswar Borah was returning from his duty on foot and when he 

reached Bandardewa Center in front of UCO Bank ATM, the offending motorcycle 

bearing registration No. AS-07-H/1997 which was coming from same direction in a rash 

and negligent manner hit her husband,  Khireswar Borah from the back side and he was 

thrown off. 

 

 As a result of the aforesaid accident, Khireswar Borah  sustained serious injuries 

on his head as well as other injuries in different parts of his body. 

 

  Immediately after the accident Khireswar Borah was taken to N.L.C.M 

Lakhimpur but the doctors thereof  declared him dead.  

 

 Necessary postmortem examination was conducted at  Lakhimpur Civil Hospital. 

 

 In connection with the accident, Bihpuria P.S Case No.461/15 U/S 279/304(A) 

IPC was registered and during the course of investigation police seized the vehicular 

documents of the offending two wheeler including the Insurance Policy and Driving 

License of the driver. 

 

 On completion of investigation Police filed charge-sheet against the rider of the  
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offending two wheeler. 

 

 According to the claimant, the offending two wheeler was duly insured with the 

opposite party No.1, the New India Assurance Co. Ltd. Vide policy 

No.71070131150150018996 valid from 06.04.15 to 05.04.16 whereas the accident 

occurred on 17.10.2015 i.e during the continuance and validity of the insurance policy. 

 

 Accordingly, the claimant claimed Rs.40,00,000/- as compensation. 

 

 The  opposite party No.1, the New India Assurance Co. Ltd.  filed its written 

statement  taking various general pleas. 

 

 Vide order dated 18.04.16 passed by my ld. Predecesor-in-Office,  the case 

proceeded ex parte against the opposite party Nos.  2 & 3, namely, the owner and  rider of 

the offending two wheeler. 

  

 Based on the pleadings the following issues were framed :- 

 

                          The issues are: 

 

(i)  Whether Khireswar Borah died as a result of the accident  which occurred on 

17.10.2015 at about 3:00 p.m at  Bandardewa Center in front of UCO Bank ATM 

under  Bihpuria P.S. due to rash and negligent riding by the rider  of the two 

 wheeler? 

 

(ii)    Whether the claimant is entitled to get any compensation  as prayed for, and if so, 

to what extent and from whom? 

 

(iii)     To what other relief or reliefs the claimant is  entitled to? 

 

  During the course of the inquiry, the claimant, Smt Anju Borah, widow of the 

deceased examined herself as PW-1; Md. Anarul Haque (eye witness ) of the accident as 

PW- 2 and Sri Ramesh  Brahma, Work charged  Mazdoor, Department of Public Health 

Engineering, Govt. of Arunachal Pradesh as PW-3. 

 

 By way of rebuttal evidence the Insurance Co. also examined Smt. Deepanjali 

Gogoi Lahkar, working as Junior Assistant, Office of  DTO, Lakhimpur  as DW-1 and 

one Sri Bitu Phukan, Assistant, New India Assurance Co. Ltd. as DW-2. 

 

 I have heard  Sri R. Das, ld. Counsel for the claimant  and Sri C. Malakar, ld. 

Counsel for the Insurance Co. 

 

 I have also carefully gone through the case record including the evidence, both 

oral and documentary. 

 

Decision and reasons for decision:- 

Issue  No.1 
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  The  claimant who is the widow of the deceased as PW - 1 stated during her 

examination-in-chief on affidavit that when her husband, Khireswar Borah was returning 

from his duty and when he reached Bandardewa Center in front of UCO Bank ATM, at 

that time, the  offending motorcycle which was coming from the same direction in a rash 

and negligent manner hit her husband from the back side. 

 

 As a result of the aforesaid accident, her husband, Khireswar Borah sustained 

serious injuries on his head as well as other injuries in different parts of his body. 

Immediately after the accident her husband was taken to Lakhimpur Civil Hospital but 

the doctors thereof  declared him dead.  

 

 Necessary postmortem examination was conducted at  Lakhimpur Civil Hospital. 

 

 During her cross-examination PW 1 stated that she had not submitted Identity 

Card of his husband who was a Govt. servant  (PHE Dept., Govt. of Arunachal Pradesh).  

PW 1 stated that her husband's date of birth was 19.07.1953. However, she denied the 

suggestion that  her husband had already retired from service on the date of accident. She 

stated that she did not see or witness the accident.  PW 1 denied the suggestion that her 

deceased husband did not have monthly income of Rs.25,404/-. She also denied the 

suggestion that the offending motorcycle was not insured with  New India Assurance Co. 

Ltd.  

  

 During her further cross-examination PW 1 stated that the present claim petition 

ought to have been filed U/S 166 of M.V. Act instead of  Section 163-A which was a 

result of  typographical mistake. She also denied the suggestion that her husband was 

riding motorcycle No. AS-07-H/1997  at the time of accident.  She denied the suggestion 

that the offending motorcycle was not duly insured with New India Assurance Co. Ltd. at 

the time of accident.   

 She also denied the suggestion that the Insurance Co. is not liable. 

 

 PW-2 Sri Anarul Haque who is an eye witness of the accident stated that on the 

date of accident when the deceased Khireswar Borah was walking as a pedestrian, the 

offending motorcycle which was ridden in  a rash and negligent manner hit  the deceased. 

He also stated that Khireswar Borah sustained severe injuries on his head and other parts 

of his body and though he was immediately taken to Lakhimpur Civil Hospital, the 

doctors thereof declared him dead. 

 

 During his cross-examination PW-2 clearly stated that he saw the accident. PW-2 

stated that he did not accompany the deceased to the hospital where postmortem 

examination was conducted. 

 

 Besides the oral evidence of the claimant and  PW-2 (eye witness), she has filed 

the Accident Information Report in Form 54,  Police Report, P.M. Report, M.V.I. Report, 

F.I.R., ejahar, death certificate etc. The Accident Information Report in Form 54 reveals 

that police also filed charge-sheet in the present case. 

 

 Thus, from the aforesaid oral evidence PW 1 and PW 2 as well as the 

documentary evidence, I am of the finding and conclusion that the accident was caused 
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due to rash and negligent riding on the part of the rider of the offending two wheeler and 

that Khireswar  Borah expired as a result of the said accident. 

 

 Accordingly, Issue No.1 is decided in favour of the claimant. 

 

 -:Issue Nos.2 & 3 :-  

 

 Record reveals that deceased Khireswar Borah was  working as a W/C Fitter in 

the Public Health Engineering and Water Supply Department, Govt. of Arunachal 

Pradesh at Yupia. 

 

 Though in her cross-examination the claimant stated that the date of birth of her 

husband Late Khireswar Borah was  19.07.1953, she denied the suggestion that her 

husband had already retired from service on the date of accident.  

 

 On the other hand, PW-3 Sri Ramesh  Brahma proved the  Service Book of Late 

Khireswar Borah as Ext.9 which shows that  his date of birth was actually 11.08.1960. 

Said PW-3 also stated that Khireswar Borah died during his service and before 

retirement. He also  proved the Attendance Register as  Ext.8 which shows that 

Khireswar Borah last attended his duties on the date of accident on 17.10.15.  

 

 Therefore, the date of birth of deceased is taken to be  11.08.1960 as per the 

Service Book and accordingly, deceased was aged about 56 years at the time of his death 

and the appropriate multiplier for the said age according to the decision of Sarla Verma 

Vs Delhi Transport  Corporation is 9.   

  PW-3 Sri Ramesh  Brahma proved the Salary Slip/statement  as Ext.7 which 

shows that the net pay of deceased was  Rs.24,218/- per month. 

 

 Accordingly the annual income  of the deceased comes  to Rs.24,218/-  X 12= 

Rs.2,90,616/-. 

 

  As the deceased left behind his wife and one son, there has to be a deduction of 

1/3rd of the annual income of  the deceased towards his own personal and living 

expenses.  

 

 Now  1/3rd of Rs.2,90,616/- is Rs.96,872/-. 

 

 Now by deducting Rs.96,872/- from Rs.2,90,616/- the  annual loss of dependency 

comes to Rs.2,90,616/- (-)  Rs.96,872/- = Rs.1,93,744/-. 

 

 Now by multiplying the said amount of Rs.1,93,744/- by the  appropriate 

multiplier 9, the total comes to Rs.17,43,696/-. 

 

 To this amount, an amount of Rs.40,000/- is  awarded to the claimant, being the 

wife on the head of loss of consortium.   

 Another amount of Rs.15,000/- is  awarded to the claimant on the head of loss of 

estate. 
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 Further amount of Rs.15,000/- is  awarded to the claimant on the head of  funeral 

expenses. 

 

 Thus, in total, the claimant and her son, Madhurjya Borah are entitled to 

Rs.17,43,696/-+ Rs.40,000/- + Rs.15,000/- + Rs.15,000/- = Rs.18,13,696/-  (Rupees 

eighteen lakhs  thirteen thousand six hundred ninety six ) only. 

 

 Now coming to the question as to by whom the compensation amount is to be 

borne, it is necessary to discuss the plea taken by the Insurance Co. that on the date of 

accident on 17.10.15,  the owner of the vehicle was Md. Azaharul Hussain  who had 

bought the offending motorcycle from the insured Wasim Hazarika. 

 

 The Insurance Co. took the plea that though the offending motorcycle was duly 

insured by policy No.710701311501 50018996 valid from 06.04.15 to 05.04.16, the 

original owner namely, insured Wasim Hazarika transferred the motorcycle to opposite 

party No.2,  Md. Azaharul Hussain on 03.10.15 whereas  the accident occurred thereafter 

on 17.10.15. 

 

 According to the Insurance Co., there was no Policy coverage  on 17.10.15. 

 

 Section 157 of the Motor Vehicles Act, 1988 provides for transfer of certificate 

of Insurance. 

 

 Said section 157 specifically and clearly provides that the certificate of insurance  

and the policy  described in the certificate  shall be deemed to have been transferred in 

favour of the  person  to whom the motor vehicle is transferred with effect from the date 

of  its  transfer. 

 

 In view of the  above, it is held that though the original owner  cum insured, 

Wasim Hazarika transferred the motorcycle to opposite party No.2,  Md. Azaharul 

Hussain on 03.10.15 whereas  the accident occurred thereafter on 17.10.15, the said 

motorcycle was duly insured on the date of accident. Therefore, the Insurance Co. cannot 

legally disown its liability to indemnify the  liability of the owner of the 

vehicle/motorcycle. 

 

 As held above, as the offending two wheeler was duly insured with the opposite 

party No.1, the New India Assurance Co. Ltd., therefore, the compensation  amount is to 

be borne by the said Insurance Co.  

 

                       (  O  R  D   E  R  ) 

 

    In the result, the claim petition filed by the claimant is allowed. The total 

amount of compensation to the tune of Rs.18,13,696/-  (Rupees eighteen lakhs  thirteen 

thousand six hundred ninety six ) only as calculated on different heads is awarded to the 

claimant and her son, Sri Madhurjya Borah . The opposite party No. .1, the New India 

Assurance Co. Ltd. is directed to pay the said amount of compensation to the claimant 

and her son, Sri Madhurjya Borah within 60 days from today failing which interest @ 6% 

per annum be calculated from the date of filing of the claim petition on the awarded 
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amount until realization.  

 

 This MAC Case is disposed of accordingly, on contest. 

 

 Judgment prepared, signed and pronounced, today the 13th Day of July, 2018 in 

the open court. 

 

                                  Presiding Officer/ Member,                                                                              

        MACT, Nalbari.  

 

Dictated & corrected by me.  

 

   Presiding Officer/ Member, 

 MACT, Nalbari. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                       MAC Case No. 6 (Death)/ 2016 

                       (  O  R  D  E  R ) 

13.07.2018. 

 Both sides are present. 

 Judgment prepared in separate sheets are appended in the case record. 

   In the result, the claim petition filed by the claimant is allowed. The total amount of 

compensation to the tune of Rs.18,13,696/-  (Rupees eighteen lakhs  thirteen thousand 

six hundred ninety six ) only as calculated on different heads is awarded to the claimant 

and her son, Sri Madhurjya Borah . The opposite party No. .1, the New India Assurance 

Co. Ltd. is directed to pay the said amount of compensation to the claimant and her son, 

Sri Madhurjya Borah within 60 days from today failing which interest @ 6% per annum 

be calculated from the date of filing of the claim petition on the awarded amount until 

realization.  

 This MAC Case is disposed of accordingly, on contest. 

               

                             Presiding Officer/ Member,                               

MACT, Nalbari.  

 

 


